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On August 25, 2016, the Federal Acquisition Regulation (“FAR”) final rule

1
 and 

corresponding U.S. Department of Labor (“DOL”) guidance
2
 implementing the Fair Pay and 

Safe Workplaces Executive Order (“EO”) 13673 were published in the Federal Register. 

 

EO 13673—often referred to as the “Blacklisting” executive order—was signed by 

President Obama on July 31, 2014.
3
  Its stated purpose is to “increase efficiency and cost savings 

in the work performed by parties who contract with the Federal Government by ensuring that 

they understand and comply with labor laws.”  

 

Under the EO and the final FAR rule and DOL guidance (collectively, the “Final Rule”), 

federal contractors face significant new obligations, including self-reporting on their compliance 

with labor and employment laws; assessing the responsibility of subcontractors at all tiers of the 

supply chain; providing wage statements to employees each pay period and a notice to 

independent contractors pursuant to “pay transparency” requirements; and placing restrictions on 

mandatory employment arbitration programs.  The Final Rule becomes effective and is phased-in 

beginning October 25, 2016.  

 

The Final Rule under EO 13673 

 

Labor Law Violations That Must Be Disclosed 

 

Generally, the Final Rule requires federal contractors and subcontractors to disclose 

violations of 14 enumerated federal labor and employment laws and executive orders,
4
 as well as 

                                                 
1
 Federal Acquisition Regulation; Fair Pay and Safe Workplaces, 81 Fed. Reg. 58562 (Aug. 25, 2016).  

2
 Guidance for Executive Order 13673, Fair Pay and Safe Workplaces, 81 Fed. Reg. 58654 (Aug. 25, 2016). 

3
 Executive Order 13673, Fair Pay and Safe Workplaces, 79 Fed. Reg. 45309 (Aug. 5, 2014), as amended by 

Executive Order 13683, 79 Fed. Reg. 75041 (Dec. 16, 2014) and Executive Order – Amendment to Executive Order 

13673 (Aug. 23, 2016). 
4
 The 14 covered laws and executive orders are: the Fair Labor Standards Act; the Occupational Safety and Health 

Act; the Migrant and Seasonal Agricultural Workers Protection Act; the National Labor Relations Act; the Davis-

Bacon Act; the Service Contract Act; Executive Order 11246 of September 24, 1965 (Equal Employment 

Opportunity); Section 503 of the Rehabilitation Act of 1973; the Vietnam Era Veterans’ Readjustment Assistance 

Act; the Family and Medical Leave Act; Title VII of the Civil Rights Act of 1964; the Americans with Disabilities 

Act of 1990; the Age Discrimination in Employment Act of 1967; and Executive Order 13658 of February 12, 2014 

(Establishing a Minimum Wage for Contractors).  
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state-law equivalents (collectively, the “Labor Laws”) during the preceding three-year period.  

Currently, the only state laws covered by the Final Rule are occupational safety and health “State 

Plans” that have been formally approved by OSHA; any additional state laws will be phased-in 

following a second rulemaking process.  Contractors are required to disclose their Labor Law 

violations regardless of whether the violations arose from the performance of a federal contract.  

However, contractors only have to disclose Labor Law violations with respect to the legal entity 

that holds the specific government contract or subcontract. 

 

Three categories of Labor Law violations must be disclosed: “administrative merits 

determinations,” arbitral awards or decisions, and civil judgments.  For each Labor Law 

violation, contractors must provide the Labor Law violated; the case number or other unique 

identification number; the date the determination, judgment, award or decision was rendered; and 

the name of the court, arbitrator, agency, board, or commission that rendered the decision.  

Contractors may voluntarily provide additional information, such as mitigating factors and 

remedial measures, and other steps taken to comply with the Labor Laws.  Contractors’ Labor 

Law violations will be reported on a publicly accessible website that includes basic federal 

contractor information,
5
 although contractors may choose not to publicly disclose mitigating 

information. 

 

ALCAs – New Positions Supporting Responsibility Determinations  

 

In order to assist contracting officers in assessing contractors’ Labor Law compliance, the 

Final Rule requires each agency to designate an Agency Labor Compliance Advisor (“ALCA”), 

a newly-created position to implement the reporting framework.  ALCAs have several other 

important functions, including helping contractors take steps to come into compliance, 

recommending the establishment of labor compliance agreements (“LCAs”), and serving as a 

contact point for third parties who wish to share information about a contractor’s labor 

violations.  ALCAs may also coordinate with DOL for assistance in assessing reported Labor 

Law violations and related matters.  A list of ALCAs and their contact information will be 

available on the DOL website on October 25, 2016.
6
 

 

When making a responsibility determination, the Final Rule requires agency contracting 

officers to consider the contractor’s history of Labor Law compliance, including Contractor 

Performance Assessment Reports (“CPARS”),
7
 the contractor’s disclosures, and the ALCA’s 

evaluation and recommendations regarding whether the violations are “serious,” “repeated,” 

                                                 
5
 Contractors will use the General Services Administration (“GSA”) System for Award Management (“SAM”)—a 

system already used by federal contractors for other disclosures. SYSTEM FOR AWARD MANAGEMENT, 

http://www.sam.gov (last visited Aug. 25, 2016). 
6
  Agency Labor Compliance Advisor (ALCA) Directory, U.S. DEPARTMENT OF LABOR, 

https://www.dol.gov/asp/fairpayandsafeworkplaces/ALCADirectory.htm (last visited Aug. 25, 2016). 
7
 FAR Part 42.15 establishes a CPARS reporting tool through which the government enters its evaluation and 

assessment of a contractor’s performance under a covered government contract.  The contractor can review the 

assessment and provide its response within 14 days.  The complete CPARS report, including the government 

evaluation, timely contractor response, and follow up government consideration, is included in the government 

database and available to procurement personnel across the Federal government.  A contracting officer is required to 

consider CPARS reports in making procurement decisions.  

http://www.sam.gov/
https://www.dol.gov/asp/fairpayandsafeworkplaces/ALCADirectory.htm
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“willful,” or “pervasive,” in addition to other responsibility criteria identified in FAR Part 9.  The 

agency contracting officers must place the ALCA’s evaluation and recommendation in the 

contract file and document how it was considered in the responsibility determination.  

 

Subcontractors Disclose to DOL 

 

In a significant departure from the proposed rule, the Final Rule provides that 

subcontractors will report their Labor Law violations to DOL for assessment, rather than to the 

prime contractor.  Contractors will then consider DOL’s analysis and advice, as well as other 

information, in making responsibility determinations regarding their prospective subcontractors 

for subcontracts covered by the rule at any tier (i.e., subcontracts estimated to exceed $500,000, 

except for subcontracts for commercially available off-the-shelf (“COTS”) items).  If DOL does 

not provide advice to the subcontractor within three business days of the subcontractor’s Labor 

Law violation disclosure, the prime contractor may make a responsibility determination based on 

available information and business judgment. 

 

New Contractor Disclosure Requirements Are Phased-In for Covered Contracts 

 

In another major change from the proposal, the Final Rule will be phased-in over a 12-

month period, beginning October 25, 2016.  The key dates for when the new provisions become 

effective are summarized on the attached chart. 

 

Under the staggered implementation schedule, beginning on October 25, 2016, the Final 

Rule will be applicable to procurements of $50 million or more.  From October 25, 2016, 

through April 24, 2017, only prospective prime contractors in procurements at or above that 

threshold will be required to disclose their Labor Law violations.  Beginning on April 25, 2017, 

contractors under consideration for prime contracts of $500,000 or more will be required to make 

their Labor Law violation disclosures.  For subcontracts, at all tiers, with an estimated value of 

$500,000 or more, the Final Rule will become effective on October 25, 2017, except that 

subcontracts for COTS items are excluded.  There also are required flow down clauses 

addressing the EO obligations that must be included in subcontracts.  Every covered contractor 

and subcontractor must make semi-annual updates to their disclosures, and may establish a 

uniform reporting date. 

 

The three-year disclosure period for contractors will also be phased-in.  Initially, 

beginning on October 25 2016, the reporting disclosure period is limited to one year, for the 

period commencing on October 25, 2015, and will gradually increase to three years by October 

25, 2018. 

 

Voluntary Preassessment by DOL 

 

DOL is strongly encouraging contractors to participate in a voluntary “preassessment” 

process, which will be available beginning September 12, 2016, to address violations and 

concerns before bidding on contracts.  According to DOL, preassessment allows contractors to 

“start taking steps to mitigate issues before there is a specific acquisition,” and that participation 



 

 

 

FORTNEY & SCOTT, LLC - 4 - www.fortneyscott.com  

 

 

 

 
 

Complying with Executive Order 13673: Fair Pay and Safe Workplaces 

Rev. August 26, 2016          © 2016 Fortney & Scott, LLC 
 

“[w]ill be considered in future acquisitions as a mitigating factor.”  Contractors should be aware 

that, as a result of such engagement, they may be required to enter into an LCA to address 

outstanding violations. 

 

Paycheck Transparency 

 

Effective January 1, 2017, contractors and subcontractors must provide to all individuals 

performing work under the contract for whom they are required to maintain wage records under 

the Fair Labor Standards Act, Davis-Bacon Act, Service Contract Act, or equivalent state laws a 

detailed wage statement that contains information about their hours worked, overtime hours, rate 

of pay, and any additions made to, or deductions made from, pay.  Such information must be 

provided to these individuals before they perform any work under the contract.  Contractors and 

subcontractors must notify each individual prior to beginning work whether they will be 

considered “exempt” or “non-exempt.”  The wage statement provided to overtime-exempt 

employees under the FLSA does not need to include hours worked if the individual is notified in 

writing of his or her exempt status.  Wage statements must be provided in English and any 

additional language(s) used by a “significant portion” of the workforce.  In addition, contractors 

and subcontractors must notify an individual in writing prior to the individual performing work 

on a contract whether the worker is being treated as an independent contractor and not an 

employee. 

 

DOL has determined that certain states have wage statement requirements that are 

“substantially similar” to the EO’s requirements, and therefore allows contractors to satisfy the 

wage-statement requirement by providing a worker with a wage statement that complies with 

one of the designated state’s requirements.
8
 

 

Restrictions on Pre-dispute Arbitration 

 

Effective October 25, 2016, companies with federal contracts of $1 million or more 

generally may not require workers to enter into pre-dispute arbitration agreements for disputes 

arising out of Title VII of the Civil Rights Act or torts related to sexual assault or harassment.  

 

The restrictions do not apply to employees covered by a collective bargaining agreement 

negotiated between the contractor and a labor organization representing the employees or to 

employees or independent contractors who entered into a valid contract to arbitrate before the 

contractor bid on the covered contract.  The restrictions imposed by the Final Rule, however, will 

apply if the contractor is allowed to change the terms of the contract, or when the contract is 

renegotiated or replaced.  

 

These restrictions also apply to subcontractors with subcontracts exceeding $1 million, 

except for subcontracts for commercial items, including COTS items. 

                                                 
8
 DOL has determined that the following States and localities have substantially similar wage statement 

requirements: Alaska, California, Connecticut, District of Columbia, Hawaii, New York and Oregon, although this 

list is subject to change.  DOL maintains a list of Substantially Similar Wage Payment States, available online. 
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Next Steps for Contractors 
 

Although the Final Rule contains numerous phase-in periods to ease compliance, it 

remains extremely onerous and burdensome for contractors, and litigation challenging the EO 

and Final Rule is likely.  The Final Rule also raises significant privacy and confidentiality 

concerns for contractors.  Based on the limited information known at this time, federal 

contractors should be wary of DOL’s preassessment process, as the Final Rule fails to address 

fundamental questions of how DOL will use submitted information or whether and to what 

extent safeguards exist to protect contractors who reveal violations in good faith.  

 

While the Final Rule provides that the contracting officer determines responsibility, the 

process and role of the ALCA and enforcement agencies in reviewing and assessing contractor 

and subcontractor labor compliance, implementing LCAs, and making recommendations to the 

contracting officer raise significant questions and potential conflicts.  

 

Practical Steps for Compliance  

 

Federal contractors should secure advice from experienced counsel to address their 

specific facts.  The following provides practical steps that all contractors can consider in 

developing and implementing their plans for complying with the EO and Final Rule.  Federal 

contractors would be well advised to: 

 

 Immediately engage a compliance team involving key personnel from legal, human 

resources, IT, finance, contracting, and purchasing/subcontracting.  The compliance team 

should secure appropriate legal advice and ensure that the efforts are treated as 

confidential and fully protected by the attorney-client privileges. 

 

 Prepare a project plan with detailed steps to assess current compliance capabilities and 

decide best practices for complying with the EO and Final Rule in accordance with the 

staggered implementation deadlines. 

 

 Understand fully what is reportable based on the definitions of administrative merits 

determinations, arbitral awards or decisions, and civil judgments in the Final Rule. 

 

 Develop systems for monitoring and reporting on contractors’ track record of compliance 

with the Labor Laws.  Although the Final Rule is effective on October 25, 2016, 

contractors should be mindful that they may need to report alleged violations going back 

to October 2015; and so they must have a process in place to preserve required 

information, including issuing any necessary record retention instructions. 
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 Closely review the four categories of violations (“serious,” “repeated,” “willful” and 

“pervasive”) and the examples in the Final Rule to gain a fuller understanding of 

potential exposure for both past and future violations.  For example, repeat violations are 

based on the occurrence of a prior violation within three years (and this three-year look-

back period is not phased-in), and records should be maintained accordingly. 

 

 Understand which settlements are reportable as Labor Law violations under the Final 

Rule, and make litigation and settlement decisions accordingly. 

 

 Review and take timely steps to properly address and, if necessary appeal, any adverse 

proposed CPARS ratings pursuant to FAR Part 42.15, since these ratings and reports are 

to be considered by ALCAs and agency contracting officers in evaluating contractor 

responsibility and making procurement decisions.   

 

 Finally, closely monitor developments that could significantly affect the implementation 

of the Final Rule, including proposed amendments to the National Defense Authorization 

Act for FY 2017, which is currently in conference.  Both the House and Senate versions 

of the NDAA contain provisions that would prohibit enforcement of the Order against 

defense contractors.  Additionally, there is a strong likelihood that there will be litigation 

challenges to the Final Rule that could result in the rule being stayed or vacated. 

 

For counsel and advice on complying with the Fair Pay and Safe Workplaces EO, Final 

Rule and related matters, contact FortneyScott’s Blacklisting Team attorneys
9
 who are focusing 

on assisting clients in complying with the new Blacklisting requirements or your regular 

FortneyScott attorney. We can be reached by telephone at 202-689-1200 or through the firm’s 

website at www.fortneyscott.com. 

 

 

#          #          # 

                                                 
9
 The Blacklisting Team attorneys from FortneyScott include David Fortney, Jacqueline Scott, Susan Warshaw 

Ebner, Judith Kramer, H. Juanita ("Nita") Beecher), Burton Fishman, and Sean Lee. 

http://www.fortneyscott.com/
mailto:dfortney@fortneyscott.com
mailto:jscott@fortneyscott.com
mailto:sebner@fortneyscott.com
mailto:sebner@fortneyscott.com
mailto:jkramer@fortneyscott.com
mailto:nbeecher@fortneyscott.com
mailto:bfishman@fortneyscott.com
mailto:slee@fortneyscott.com
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Fair Pay and Safe Workplaces: Key Dates 
 

Week of September 12, 2016 Preassessment by DOL is available. 

 

 Allows current or prospective contractors to go to DOL 

for a voluntary assessment of their labor compliance 

history, in anticipation of competing for future contracts 

but independent of any specific procurement.  

 

October 25, 2016 

 

The final rule takes effect.  

 

 Mandatory disclosure and assessment of Labor Law 

compliance begins for all prospective prime contractors 

competing on solicitations with an anticipated total 

value greater than or equal to $50 million and those who 

subsequently receive award of the resultant prime 

contract(s). 

 The reporting disclosure period is initially limited to one 

(1) year and will gradually increase to three (3) years by 

October 25, 2018.  The pre-dispute arbitration 

provisions become applicable. 

 

January 1, 2017 

 

The Paycheck Transparency clause takes effect.  

 

 Contractors must provide wage statements and notice of 

any independent contractor relationship to their covered 

workers. 

 

April 25, 2017 The total contract value threshold triggering the mandatory 

disclosure and assessment requirements is lowered.  From April 

25, 2017, these requirements apply to all solicitations, and their 

resultant contracts, of $500,000 or more. 

  

October 25, 2017 Mandatory assessment begins for subcontractors at all tiers 

under consideration for subcontracts with a total value greater 

than or equal to $500,000. 

 

 Subcontracts for COTS items are excepted. 

 

 




