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Introduction
S

Y
ou may have attended or heard of a sporting event where a “bad”
call from a referee sent fans into a frenzy, and even went so far as
to empty the bench and cause a melee on the field.Why is this?
Because one team feels that they were wronged, or treated un-
fairly.This is not all that different from attitudes we see in the
workplace. Basically, employees want to report to work, work their

assigned hours, and collect their paycheck. But there is one more intangible
thing that all employees desire — and that is to be treated fairly.

Employees are looking — and hoping — for fair and honest treat-
ment in their workplace. How do we know this? Look at the number of fed-
eral laws we have in place just to guarantee basic fairness to employees.And
then look at the sheer numbers of employees who feel wronged enough by
their employers to complain to the EEOC or even take their employer to
court.

As a member of your company’s human resources department, you
have a duty to behave in an ethical manner, but you also have a responsibility
to bring — and spread — the idea of ethics in your workplace.As you may
well know, this is no small task.

In addition, many human resources personnel also administer or man-
age employee benefits plans. In that capacity, you probably owe a fiduciary
duty based on a federal law — the Employee Retirement Income Security
Act, or ERISA. Fiduciary functions can get very complicated. But don’t de-
spair, we’re here to help you through the steps.

This report will guide you through the process of establishing an eth-
ical workplace. It will:

• discuss the value and importance of an ethical organization;

• guide you through establishing a corporate ethics program;

• explore ways to enforce your ethics policies;

• explain federal mandates in the area of ethics;

• provide tips on how to get your top brass involved in ethics;

• illustrate how to maintain ethics in all employment processes;

• demonstrate how to handle sticky situations with integrity;

• review common ethical dilemmas faced by HR professionals; 1



• consider the importance of confidentiality for HR professionals;

• discuss how to deal with unethical behaviors by employees, both on

and off the job;

• define circumstances where HR may have fiduciary duties; and

• give tips and techniques on how to ethically fulfill your responsibil-

ities.

2

K n o w  Yo u r  R e s p o n s i b i l i t i e s : E t h i c s  &  F i d u c i a r y  D u t i e s  f o r  H R



Ethics in the 
Workplace 1
D

efining ethics in the workplace can be difficult. Generally, acting in
an ethical manner means conducting yourself in accordance with
accepted principles of right and wrong. Ethics is a matter of using
integrity-based decision-making procedures to develop a path to
proceed. In the workplace, abiding by a code of ethics can mean
acting morally right, being honest, not cheating employees or cus-

tomers, not stealing from the supply closet — or from the employee retire-
ment fund — and generally treating co-workers well.

THE NEED FOR CORPORATE ETHICS

A workplace that has no regard for ethical standards runs the risk of
losing valuable employees and customers. If you do not value honesty and
integrity, employees will become disgruntled and customers will take their
business elsewhere.

A lack of ethics or integrity in your organization can cost you more
than just disgruntled employees and dissatisfied customers. Federal sentenc-
ing guidelines adopted in 1991 impose heavier penalties on companies con-
victed of criminal wrongdoing that cannot prove that they’ve made efforts
to install ethical measures to prevent and deter illegal conduct.1 In addition,
the Sarbanes-Oxley Act of 2002 implemented stiff criminal penalties for
ethics breaches.2 (The Sarbanes-Oxley requirements will be discussed in
more detail in Section 2 — How to Establish a Corporate Ethics Program,
and Section 6 — Ethics in Employee Benefits and Compensation.)

HR professionals are feeling the squeeze of ethical dilemmas now
more than ever.According to a 2003 survey conducted jointly by the Soci-
ety for Human Resource Management (SHRM) and the Ethics Resource
Center, 52 percent of respondents felt at least some pressure to compromise
ethical standards, an increase from 47 percent in 1997.3 The top five reasons
given by HR professionals for the pressure to compromise ethical standards
were the need to:

1. follow the boss’ directives (49%);

2. meet overly aggressive business/financial objectives (48%); 3
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3. help the organization survive (40%);
4. meet schedule pressures (35%); and
5. be a team player (27%).4

HR professionals are in a unique position to observe ethical miscon-
duct throughout their organization.The five leading types of misconduct
observed by HR professionals in the 2003 survey were:5

1. misreporting time or hours worked (59%);
2. employees lying to supervisors (53%);
3. management lying to employees, customers, vendors, or the public

(31%);
4. misuse of organizational assets (29%); and
5. lying on reports or falsifying records (28%).6

As you can see, there is a widespread need for a core ethics program in
most business organizations.A code of ethics can provide guidelines of be-
havior and help improve the overall identity of your organization.According
to the Code of Ethics Toolkit7 compiled by SHRM, the main reasons for
implementing an ethics program are to:

• build trust internally and externally;
• increase awareness of key ethical issues;
• stimulate and legitimize ethical dialogue;
• build consensus around vital issues;
• guide decision making;
• encourage staff to seek advice;
• foster the reporting of misconduct and related concerns, and
• clarify where employees should go to seek advice.
An effective workplace ethics policy deters employee misconduct,

avoids conflicts of interest, helps keep employees honest, provides guidelines
to employees for resolving sensitive issues, and makes clear that employees at
all levels will be accountable for ethical lapses.

THE IMPORTANCE OF BEING FAIR

Most states do not have a legal requirement that you be fair to your
employees. Employees’ lawyers have repeatedly tried to get the courts to rec-
ognize a “covenant of good faith and fair dealing” in employment relations,
but courts usually reject the claim.That doesn’t mean, however, that fairness
— and especially the perception of fairness — isn’t important in employ-
ment relations.
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Unfair Treatment Leads to Lawsuits

Employees often sue employers because they’re angry at them. Em-
ployees may claim that they were discriminated against because of some ille-
gal factor, but the underlying feeling is often that the employer simply wasn’t
fair — wasn’t ethical. Here are some tips on how to avoid those problems.

Tell the Truth. In employee relations, credibility is everything. All
communications must be accurate.An inaccurate statement may be the basis
for a breach of contract claim or evidence that an employee uses to establish
that a nondiscriminatory reason for an action was actually a pretext for dis-
crimination.

There may be times when you need to keep a business decision con-
fidential for legitimate business reasons. If so, keep it confidential, but don’t
give out false or misleading information.

When confronting an employee about poor performance or miscon-
duct, be straightforward and accurate. (That applies equally to performance
evaluations, which are often inflated.) Don’t sugarcoat, and don’t give false
or misleading reasons for your actions. If employees trust you to tell the
truth, they will be less likely to perceive you as being unfair.

Behave Civilly and Avoid Personal Remarks. We all bring our
personalities to the workplace. Supervisors and managers are human. To
avoid the perception of unfairness, however, it’s important that supervisors
exercise self-control.

A supervisor should never act or make a decision out of anger and,
importantly, shouldn’t appear to be acting out of anger. Personal remarks
made in the heat of the moment can be used as evidence of discrimination
or unlawful harassment or retaliation.An angry, rude, or abusive supervisor is
more likely to make the employee angry, which in turn may cause the indi-
vidual to sue.

Avoid stray remarks or jokes about personal characteristics. Supervi-
sors must be trained to watch their tongues and not say things — however
innocently intended — about employees’ age, race, sex,or other protected char-
acteristics.Those kinds of comments invariably find their way into lawsuits.

When counseling or disciplining employees, supervisors must be
straightforward, calm, accurate, constructive, and discreet.

Don’t Catch Employees by Surprise. Employees hate surprises,
especially adverse ones. If your company’s economic situation is such that
downsizing may be required, give the employees fair warning unless there
are strong business reasons for not doing so. If the company is changing some
employment policies, give adequate notice.

If an employee isn’t performing well, tell him and document it. Let
employees know what your expectations are. If an employee’s performance
and disciplinary record are leading toward discharge, tell him that, and tell
him what he must do to change the direction.You may find yourself with an 5
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employee who performs better. If not, at least you have avoided any claim
that you have been unfair by not giving him a chance.

Be Consistent. There should be good communication between 
supervisors and your human resources professionals about the company’s
policies and practices.When faced with a disciplinary problem, supervisors
should know what the company has done in similar situations and whether
the company has a policy for those situations.The supervisors must then act
consistently.

If a situation is superficially similar but needs to be dealt with differ-
ently from previous situations, the supervisors must be able to explain and
document the business reasons for the different treatment. Consistency and
predictability go a long way toward ensuring a perception of fairness.

Your employees expect and want you to be fair, regardless of whether
they can actually sue you for being unfair. Consistent action and accurate,
civil, timely, and documented communication with your employees can help
avoid the perception of unfairness — and possibly avoid litigation.

ESTABLISH CLEARLY DEFINED EMPLOYEE POLICIES

Your company should have clearly defined policies regarding em-
ployee behavior and reasons for termination.Those policies may provide a
list of infractions subjecting an employee to dismissal, but if they do, they
should be open-ended, clearly permitting a discharge for any unlisted reason
that you deem appropriate. Discipline and firing policies should also reflect
the issues raised by modern technology, such as abuse of the company’s In-
ternet, e-mail, computer, and telephone systems.

Designate At-Will Employment Status. Every compilation of
your company’s employment policies should contain clear and conspicuous
contractual disclaimers and affirmation of the at-will employment relation-
ship (i.e., that either party may end the relationship at any time for any rea-
son or no reason at all).“Clear and conspicuous” means in a bold-faced font
and all capital letters or italics, set forth at the beginning of the handbook,
policy manual, or policy compilation as well as in other portions of the
handbook that discuss the nature of the employment relationship.

Address Harassment and Discrimination. It’s also important that
you adopt discrimination and harassment policies that provide mechanisms
for complaints, the investigation of those complaints, and redress.Those poli-
cies should include retaliation provisions. Discrimination and retaliation
claims are commonly filed after a discharge, and inadequate policies make it
extremely difficult to successfully defend against those charges.

Inform Employees of Policies. Once you’ve developed the proper
policies, you should diligently ensure that they’re distributed to all your 
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employees.The best strategy is to distribute them to all your workers when
the policies are initially formulated and each time they’re revised.You should
also distribute current copies of your employment policies to each incoming
employee.At least one copy should be kept in a location that’s accessible to
employees.The policies also should be posted in a location frequented by
most employees, such as a lunchroom or locker room.

Each time that the policies are distributed to an employee, you should
obtain a signed acknowledgment confirming that the individual has received
and will read them promptly. Most important, a copy of the acknowledg-
ment should be filed so that it’s accessible to your company later. It’s com-
mon for employees or ex-employees to claim that they never received a copy
of the policies. Producing a signed acknowledgment is a sure-fire way to dis-
prove that denial.

APPLY POLICIES EVENHANDEDLY

Once you’ve gone through the time and expense of drafting and dis-
seminating clear and flexible policies on discharges, you must apply them
evenhandedly.That means applying them not just to “problem” employees
or low producers but to each employee. It’s all too common for employers to
look the other way when high producers and otherwise good employees
come to work late on a regular basis but to reprimand problem employees or
low producers for the same conduct.

That inconsistent application of the policies may later come back to
haunt you when the problem employee or low producer files a lawsuit or
discrimination charge after being fired. Even if the problem employee isn’t
fired for violating the policy that was unevenly applied, the uneven applica-
tion of that policy may lead an outside third party, such as a court, agency, or
jury, to question the motivation behind the firing and the integrity of the
policy on which it was based.

Follow Any Progressive Discipline Policies. If you have a pro-
gressive discipline policy, make sure that you follow it without deviation.
That gives your employees notice of your expectations and the conse-
quences of their failure to meet them in a given situation.That may also
help to alleviate any later “surprise” on the employees’ part once they’re
fired. It also makes your expectations clear and provides the employees
with an opportunity to meet those goals. By doing so, your company ap-
pears fair and reasonable if a later firing decision is scrutinized by a court,
regulatory agency, or jury.

Require Accurate Performance Evaluations. A frequent mistake
that many employers and managers make that later haunts them at firing
time is the inaccurate performance evaluation. Employers and managers are 7

E t h i c s  i n  t h e  Wo r k p l a c e



K n o w  Yo u r  R e s p o n s i b i l i t i e s : E t h i c s  &  F i d u c i a r y  D u t i e s  f o r  H R

often reluctant to be too harsh in their evaluations even though an employee
may have clear performance issues. Later, however, when those issues have
reached the point of discharge, the evaluation is completely inconsistent with
the employer’s stated reasons for the dismissal or the firing decision.

Again, providing a fair and evenhanded report of substandard perfor-
mance during regular evaluations provides employees with your expecta-
tions, their shortfalls, and an opportunity to improve performance to con-
form to those goals. An accurate evaluation may also lead an
underperforming employee to start seeking work elsewhere and result in a
resignation rather than a discharge.

8
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