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Introduction
S

A
sk people to name their top 10 nightmares and chances are good
that being fired will be high on the list. But for employers,
human resources directors, and supervisors, the bigger nightmare
is probably being the one doing the firing.You may justifiably
dread not only the act of firing but also the potential conse-
quences.What if it doesn’t go well? What if she goes ballistic?

What if he sues? All you have to do is go to your local paper to find ample
examples of employers facing such nightmare situations — and others.

The list of dangers you face in firing employees is seemingly endless.
How can you safely fire a poor performer who’s pregnant, or on medical
leave, or who just filed a workers’ compensation claim? Or the employee
with the perpetually bad attitude who also happens to be trying to organize
your workforce or complaining about discrimination? The answer is you
can’t — no amount of education, training, or preparation can completely
protect you and your company in these and other difficult situations.

But there are a number of steps you can take to minimize the risks of
firing employees.This special report will help you do just that. It is geared
primarily to the non-lawyer who is responsible for firing decisions, includ-
ing business owners, human resources personnel and, to a lesser degree, su-
pervisors.1 Whenever possible, it illustrates the principles discussed using spe-
cific examples that are based (somewhat loosely) on actual cases. And
scattered throughout are a number of “Practical Pointers” designed to alert
you to other issues you need to think about that may or may not be directly
related to the subject of firing.

The first section of this report discusses the five types of employees that
present the greatest challenges to employers — if you do it wrong, firing them
could dramatically increase the chance that you’ll be sued.The second section
explains many of the protective measures you should take before firing em-
ployees. Section 3 tells you how to fire someone, covering everything from
what to say to state and federal requirements that you need to follow. Section
4 covers other special firing concerns such as wrongful discharge, labor rela-
tions, and reductions in force. Finally, Section 5 concludes with some practical
advice on the things you need to know in the event that you’re sued.

A few final preliminary notes: Most federal employment laws don’t pre-
vent the states from enacting their own laws on the subject. For example, 1
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most states have their own employment discrimination laws that may cover
more employers or prohibit more types of discrimination than federal law.
Since you must comply with the more stringent of the state or federal provi-
sion, we strongly recommend that you review your state’s law before reach-
ing any final decision on how to proceed in a given firing situation.

In addition,many of the laws discussed in the following sections contain
requirements that simply aren’t relevant to the subject of firing employees.
Rather than trying to provide exhaustive information about every possible re-
quirement of those laws, this report discusses them only in the firing context.

And finally, keep in mind that it is impossible to anticipate every pos-
sible scenario and answer all potential questions about firing an employee.
You may need to seek the advice of an experienced and competent attorney
about particularly difficult firing decisions.
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Attorney M. Lee Smith publishes HR Executive Special Reports. Now
in its 26th year, M. Lee Smith Publishers LLC is committed to providing
you with solutions to your employment law questions.

In addition to the HR Executive Special Reports, we publish your state’s
Employment Law Letter, environmental compliance, workers’ comp, and
health law newsletters, state-specific employment law desk manuals, and
much more. If you would like more information regarding our other publi-
cations, please call our toll-free customer service hotline. Or, visit our World
Wide Web home page that showcases all the products we offer.

Our 100-plus newsletters, books, and directories alert readers to new
laws, regulations, and court cases on the state level, including easy-to-under-
stand information on federal laws, all reported with your state’s local laws
and regulations in mind.That’s unlike most other newsletters that only re-
port on federal developments.And because each of our publications is writ-
ten by a talented team of in-state attorneys, you learn quickly of changes
taking place affecting your operation.

Like the HR Executive Special Reports, all of our newsletters feature our
no-risk guarantee. If you’re dissatisfied, for any reason, you are entitled to a
complete refund.You have no risk.

Customer Service: (800) 274-6774
E-mail: custserv@mleesmith.com
Home page: http://www.mleesmith.com
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