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Introduction

if one day you are sitting in your office and one of your

r employees runs in and starts yelling and screaming.
IOGm the most productive member of my department, but
Oll never be promoted because my boss thinks 10m a sin-
ner!O she says.You ask her to calm down and tell you the
full story. The story she reports is not too good. Her boss,
who recently became a self-professed born-again Christian, has been has-
sling her about her being an unwed mother, chastising her for not attending
his church, and just this morning telling her she will never get into heaven.
The issue came to a head this morning when she had her annual review and
her boss told her that she would never be promoted unless she abandoned
her sinful lifestyle and accepted Jesus into her heart.What should your next
move be?

Or suppose you run a retail establishment that is open on weekends.
One of your best employees tells you he can no longer work on Saturdays
because he has joined the World Church of God and his faith prohibits
working on his Sabbath.What should you do? Legally, what can you do?

Or what about this scenario: An employee comes to work wearing an
anti-abortion button, which very graphically depicts her belief that abortion
is murder and is against the tenets of her Catholic faith. She has sworn a re-
ligious oath to continue wearing the button at all times until abortion is
outlawed, but many of her co-workers object to the graphic depiction. If she
refuses to remove the button, can you legally suspend or fire her?

Or letOs say you are a public employer, and an employee says he cannot
abide by your dress and grooming code, which calls for male employees to be
clean-shaven and have neatly trimmed hair. He says these requirements would
violate his right to exercise his religious beliefs. How should you respond?

Or what if a Jewish employee files a complaint with the EEOC alleging
he is a victim of harassment because his co-workers call him anti-Semitic
names and someone drew a swastika on his locker door? Is your company
liable?

These are not mere hypothetical questions.They are the type of real-life
situations faced by employers every day. In the melting pot that is America, re-
ligious issues have the potential to boil over into the workplace.According toa—
recent survey conducted by the Society for Human Resddeseagement 1
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and the Tanenbaum Center for Interreligious Understanding, religious di-
versity is on the rise in the United Statéscording to the survey, which
included the responses of 552 human resource professionals, more than one-
third (36 percent) reported that there are more religions represented in their
workforces compared with five years ago. An additional 30 percent of re-
spondents said the number of religions represented among their workforce
had stayed the same. Of the 17 industry categories represented in the survey,
more respondents from the high-tech and transportation sectors reported an
increase in the number of religions represented in their workforce.

You will need to know how to recognize a religious harassment or
discrimination scenario, or a request for an accommodation, and how to act
upon it. This special report provides a framework to help you and your em-
ployer deal with religious issues that arise at work, such as the ones high-
lighted above.

In this HR Executive Special Report, we Will give you an overview of
some of the key areas of religious discrimination law. By reading this report
you will get a good idea about the religious issues you will need to be aware
of to prevent violating any federal or state law.We will also provide you with
tips and techniques for dealing with religious issues in the workplace suc-
cessfully.

This report is geared primarily towards the non-lawyer who is respon-
sible for complying with discrimination laws in your workplace. It is de-
signed to:

¥ Outline the various laws that govern claims of religious discrimina-

tion in the workplace.
¥ Explore the definition of religion contained in these laws so that
you can determine whether an employeeOs claim or request is truly
OreligiousQ in nature.

¥ Examine various employment practices that courts have ruled to be
discriminatory based upon religion and recommend ways in which
such practices can be avoided.

¥ Provide solutions to tackling issues of religious harassment in the

workplace.

¥ Discuss your duty under the law to accommodate an employeeOs re-

ligious beliefs or practices. Specific methods of accommodation that
have been approved by the courts and government agencies are re-
viewed.

¥ Focus on some of the unique problems faced by public employers.



Thou Shalt Obey
the Law

enerally, all employers N public and private N are required to
vide their employees with a workplace that is free from reli-
gious harassment and discrimination. This duty is the same as E'?ﬁi:loyers
y to provide employees with a workplace free from sexual ha’-"u
rgsment. In addition, employers must try to reasonably accommo-
te employeesO beliefs and practices. This duty is similar torﬁfgon"bly
duty to reasonably accommodate disabilities under the Americans with pascommodate
abilities Act (ADA), although an ADA accommodation can be significantlymployees'
more burdensome than a religious accommodation. This section will give ydeliefs and
a brief overview of the laws concerning religion in the workplace. practices.

st try to

APPLICABLE LAWS

Several laws may apply to religious issues in your workplace, depend-
ing on the nature and location of your organization. In fact, most employers
must comply with several legal standards since both state and federal statutes
will come into play. Following are some of the most important laws govern-
ing religious discrimination in the workplace:

¥ TitleVII of the Civil Rights Act of 1964 (Title VII).

The First Amendment to the United States Constitution.

Federal Executive Order 11246.

Guidelines issued by the White House or federal or state agencies.

The constitution(s) of the state(s) in which you operate.

The fair employment statute(s) of the state(s) in which you operate.
¥ Other federal or state laws that indirectly affect religion.

Each of these laws is briefly introduced below.

KK K K K

TITLE VII

Title V112 applies to most public and private employers that have 15 or——
more employees (for each working day, in each of 20 or more calendar wedks
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Title VII
requires
employers to
provide a
workplace free
of religious
harassment.

in the current or preceding year). Title VII prohibits religious discrimination

and harassment in the workplace. It also requires employers to reasonably ac-
commodate employeesO religious beliefs and practices unless doing so would
be an undue hardship on the business.

Religious Discrimination Under Title VII

In general, Title VIl prohibits employers from discriminating in their
employment practices based upon an individualOs religion. This means that
an employer cannot refuse to hire, or fire, or refuse to promote, an individual
based on his or her religion.

There are two exceptions to Title VIIOs requirements regarding reli-
gious discrimination:

1. Schools, colleges, and other educational institutions are permitted
to hire people of a particular religion if:

(1) the institution is substantially owned, supported, or controlled
by a religious corporation or society; or

(2) the institutionOs teaching curriculum is directed toward propa-
gating that particular religidn.

2. It is permissible for an employer to discriminate on the basis of
religion, if that religion is a bona fide occupational qualification (BFOQ) rea-
sonably necessary to the businessO normal operation.

Courts have construed these two exceptions very narrowly. For example,
just because you are a parochial school does not mean that you will automati-
cally be granted an exception fromTitleVII. The BFOQ exception is the same
type of BFOQ defense used to defeat sex discrimination claims under Title VII.
In the religious context, it is generally applied only to organizations closely tied
to a religious mission.

Religious Harassment Under Title VII

Title VII requires employers to provide a workplace free of religious
harassment.You are required to make sure that neither your supervisors nor
your employees harass other workers because of their religion. This may include
some scenarios you have never thought of, such as Christians harassing agnos-
tics or atheists.

Title VIIOs Duty to Accommodate Religion

Title VIl requires an employer to reasonably accommodate employeesO
religious beliefs and practices unless doing so would be an undue hardship
on the employerOs business. Thus, if an employee requests time off to observe
a religious holiday, you must allow her to do so unless it would create an
undue hardship for your company.You may be pleasantly surprised to learn
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that the duty to accommodate an employeeOs religious belief is not as strict as
the duty to accommodate a disabled employee under the ADA.

As expected, there are some exemptions from Title VIIOs broad duty to
accommodate. Exempted from coverage are religious corporations, associa-
tions, educational institutions, or societies when such organizations employ
individuals of a particular denomination to carry on work related to the re-
ligious mission of the organization.

PUBLIC EMPLOYERS

First Amendment to the Constitution

Federal, state, and local government agencies are not only bound by Title
VII but also by the First Amendment to the United States Constitution, which
states that OCongress shall make no law respecting an establishment of religion,
or prohibiting the free exercise thereof . .. OThe Fourteenth Amendment ap-
plies the First Amendment to state and local governments as well. This means
that a government employer can be sued by employees on the ground that it
interfered with their constitutional right to exercise their religious beliefs. A
public employer also can be sued for unconstitutionally OestablishingO a religion
by imposing or condoning religious practices in the workplseeséction 6.)
Private employers generally cannot be sued on these constitutional grounds.

Executive Order 11246 for Government Contractors

Special rules regarding religious discrimination apply to companies that
contract with the government. Any enterprise that has one or more contracts
(exceeding a total of $10,000) with agencies of the federal governmentOs ex-
ecutive branch is subject to Executive Order 1¥24& same is true if the
enterprise has subcontracts totaling more than $10,000 with an organization
that is an executive branch contractor. Executive Order 11246 prohibits em-
ployment discrimination based on religion. Since its requirements are very
similar to those in Title VII, we will not discuss this order in detail. Contrac-
tors with fewer than 15 employees may be covered by the order, even though
they are exempt from Title VII.

Federal Compliance Guidelines

In 1999, President Bill Clinton announced guidelines on religious ex-
pression in the federal workplddée guidelines apply to civilian federal em-
ployers only, and were issued to reinforce federal employeesO right to express
their religion in the workplace, as long as it does not conflict with their—
work.The guidelines state that federal agencies must allow personal reIig%us
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expression by their employees, if possible. It also mandates that federal em-
ployers may not require religious participation or nonparticipation as a con-
dition of employment.

STATE CONCERNS

State Constitutions

Many states have constitutional provisions similar to those in the First
Amendment to the U.S. Constitution. Therefore, state and local government
agencies may be subject to lawsuits claiming that their policies infringe on
employeesO religious liberty under state constitutions. Because the require-
ments of state constitutions are generally quite similar to those of the U.S.
Constitution, this report will emphasize the federal standards. It is a good
idea, though, for you to check your state constitution to make sure it does
not require anything additional.

State Fair Employment Laws

Virtually every state has its own statute prohibiting employment discrim-
ination based on religion. As of this writing, the only exception is Alabama. A
thorough discussion of each of these statutes is beyond the scope of this report.
In most cases, however, state statutes closely follow Title VII, and many state
courts look to that federal model in deciding issues under their own law.

OTHER LAWS OF GENERAL APPLICABILITY

Other federal or state laws of general applicability may have an indi-
rect effect on religious issues in the workplace. State unemployment com-
pensation laws are a prime example. Suppose you fire an employee for refus-
ing to work on her Sabbath, and the employee files for unemployment
compensation. At the compensation hearing, you argue that the employee
refused suitable employment so that payments should be denied.

It appears that a neutral statute of general applicability may burden an
employeeOs religious practices as long as the burden is only incidental to the
statuteOs primary purpose. The framework outlined in this report will help
employers to analyze religious freedom claims.
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